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_/ 
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pursuant to notice. 


APPEARANCES: 

STANLEY M. ROSENBLATT, ESQ. 

SUSAN ROSENBLATT, ESQ. 

Qn behalf of Plaintiffs 
WINSTQN & STRAWN 
DAN WEBB, ESQ. 

BRADLEY LERMAN, ESQ. 

Qn behalf of Defendant Philip Morris 
DECHERT PRICE & RHQADS 
WILLIAM DQDDS, ESQ. 

Qn behalf of Defendant Philip Morris 
CQLL DAVIDSQN SMITH SALTER & BARKETT 
NQRMAN A. CQLL, ESQ. 

Qn behalf of Defendant Philip Morris 
ZACK KQSNITZKY 
STEPHEN N. ZACK, ESQ. 

Qn behalf of Defendant Philip Morris 
CARLTQN FIELDS WARD EMMANUEL SMITH & CUTLER 
R. BENJAMINE REID, ESQ. 

DQUGLAS J. CHUMBLEY, ESQ. 

Qn behalf of Defendant R.J. Reynolds 
JQNES, DAY, REAVIS & PQGUE 
JAMES JQHNSQN, ESQ. 

JAMES YQUNG, ESQ. 

DIANE G. PULLEY, ESQ. 

Qn behalf of Defendant R.J. Reynolds 
KING & SPALDING 
GQRDQN SMITH, ESQ. 

Qn behalf of Defendant Brown & Williamson 
CLARKE SILVERGLATE WILLIAMS & MQNTGQMERY 
KELLY ANNE LUTHER, ESQ. 

Qn behalf of Defendants Liggett Group 
and Brooke Group 


APPEARANCES (Continued) 

SHQQK HARDY & BACQN 
KENNETH J. REILLY, ESQ. 

WILLIAM P. GERAGHTY, ESQ. 

Qn behalf of Defendant Brown & Williamson 


2 


3 


http://legacy.library.ucsf;e(iiLf/tid/rxn05aG0/pdfndustrydocuments.ucsf.edu/docs/zpxd0001 



JAMES T. NEWSOM, ESQ. 

On behalf of Defendant Lorillard 

GREENBERG TRAURIG HOFFMAN LIPOFF ROSEN & QUENTEL 
DAVID L. ROSS, ESQ. 

On behalf of Defendant Lorillard 
MARTINEZ & GUTIERREZ 
JOSE MARTINEZ, ESQ. 

On behalf of Defendant The Tobacco Institute. 

and Tobacco Institute 
ADORNO & ZEDER 
ANTHONY UPSHAW, ESQ. 

On behalf of Defendant Brown & Williamson 
DEBEVOISE & PLIMPTON 
JOSEPH P. MOODHE, ESQ. 

On behalf of Defendant Council for Tobacco Research 


WITNESS PAGE 

3 

NICK BROOKES 

4 

Cross by Mr. Rosenblatt . 54501 

5 


7 

8 


9 

10 

11 

12 

13 

14 

15 

16 

17 


EXHIBITS 


PLAINTIFFS' OFFERED ADMITTED FOR ID 

EXHIBITS PAGE PAGE PAGE 

1-0 . 54508 


62 . 54509 

63 . 54514 

64 . 54516 


DEFENDANTS' 
EXHIBITS 


EXHIBITS 

OFFERED ADMITTED 
PAGE PAGE 


FOR ID 
PAGE 


18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


None 


5 

(Whereupon, the following proceedings were had:) 

THE COURT: Good morning, all. 

MR. SMITH: Good morning. Your Honor. 

THE COURT: Have a seat, please. 

Okay. What do we have? 

MR. SMITH: Your Honor, I have a brief matter 
that I need to take up. You may want to excuse the 
witness while we talk about it. 

Mr. Brookes, could you step outside for a 

minute? 
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11 (The witness exited the courtroom.) 

12 MR. SMITH: Your Honor may recall last 

13 Valentine's Day, roses were being given out on the 

14 street, unbeknownst to me. Mr. Rosenblatt brought it 

15 to the Court's attention. We stopped it immediately. 

16 We determined it was being done at various places 

17 around town and around the country. 

18 The fact that that happened is completely 

19 irrelevant; had nothing to do with this case or the 

20 jury. And I don't know what in the world 

21 Mr. Rosenblatt thinks he can do with that, somehow 

22 trying to connect it up to this case. I think it just 

23 would be highly improper to go into that issue before 

24 the jury with this witness. 

25 THE COURT: Okay. This was a Brown & 
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Williamson Valentine's day promotion, and they were 
giving — if I recollect, they were giving a rose to 
women on Flagler Street. 

MR. SMITH: And other places. 

THE COURT: And other places, in Miami. 

Okay. What's the purpose? 

MR. ROSENBLATT: It's a promotional activity. 
I think it's fair game. 

I mean, we take the position that everything 
that is being done by Mr. Brookes and the other CEOs is 
to try to, you know, obviously influence the jury, and 
we take the position that — we're not going to make 
anything other than the simple fact of the matter, that 
was — those roses were handed out while this case was 
in trial, and if he says he didn't know anything about 
it, fine. I drop it. 

THE COURT: The question now is, are you 
using it to try to convince the jury that it was a tact 
to influence the jury, or that it was merely another 
promotion by Brown & Williamson? 

MR. ROSENBLATT: That it was another 


promotion. 

MR. SMITH: 

heard. 


THE COURT: 


Well, that's not what I just 
Just to say they promoted it like 
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everything else they promoted? 

MR. ROSENBLATT: Right. 

MR. SMITH: That's not what I heard him say. 
He said our position is it was trying to influence the 
jury, and that's what he just said, and that's what he 
can't do. 

THE COURT: I agree with you. He can't do 
that. That's a matter for the Court to determine. The 
fact that they were, on Valentine's Day, giving out to 
the general public a rose with their logo on it and all 
that, that's fine. That's a promotion you can talk 
about. 


MR. SMITH: Let's — 

THE COURT: But the purpose of it to 
influence the jury I think would not be — 

MR. ROSENBLATT: I'm not going to suggest 
that in my questions. 

THE COURT: What happened to your microphone? 

MR. ROSENBLATT: Yes. I'm getting an echo. 

THE COURT: Did somebody turn it on? He 
doesn't need one. 
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22 MR. REID: Its turned off. 

23 THE COURT: No. What I think what's 

24 happening is they need it upstairs for the press room, 

25 but I don't know how to regulate the sound. 
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MR. SMITH: Your Honor, but that being so, I 
think that what we should not do is identify that it 
was done on Flagler Street near the courthouse. He can 
say it was done in various places. 

THE COURT: If it's in Miami, even downtown, 
where else are you going to give it out, downtown? 

That's all right. 

MR. SMITH: But I don't want there to be an 
intimation like, "Oh, right in front of the 
courthouse," to try and make the point that you said he 
can't make. 

THE COURT: I don't know if it was in front 
of the courthouse or it was in front of Burdines. 

MR. SMITH: Can we just say downtown Miami 
and limit it to that? 

THE COURT: Yes. Downtown Miami is fine. 

MR. ROSENBLATT: That's fine. 

THE COURT: Okay. But I don't know if 
anybody is going to accept that dead rose right there. 

MR. ROSENBLATT: On a scheduling matter, we 
talked to counsel before you came. I'm assuming that, 
you know, my cross examination will go — will go into, 
you know, the afternoon, but won't take all day. And 
so they would not put on another witness to start, 
because we couldn't finish a witness. 

9 

So in view of the fact that Dr. Burns' 
deposition is scheduled, rather — my suggestion is, 
rather than take a long lunch break, let's take, you 
know, a normal lunch break, and if we finish at 2:30 or 
3:00, you know, break for the day, because I talked to 
Dr. Burns and he — any time today to have his 
deposition today is fine. 

THE COURT: Could be afternoon. The time — 

MR. ROSENBLATT: Is fine with him. 

THE COURT: — in California — 

MR. ROSENBLATT: Right. It would be three 
hours earlier. 

MS. LUTHER: Judge, it would be nice if 
Mr. Rosenblatt had consulted with the person who had 
scheduled the deposition to see if it was okay with us 
to push the deposition back. 

THE COURT: Well, let me ask you a question. 

MS. LUTHER: This is the first I'm hearing of 

this . 

THE COURT: Yes. I understand. Do you 
intend to have people in California, or are you going 
to do the questioning? 

MS. LUTHER: Yes, there are people in 
California for the deposition that's starting — 

THE COURT: Their time is whatever time that 
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is, correct, so say it's 2:00 in the afternoon in 
California, which is, what, four hours' difference? 

MS. LUTHER: Three. 

THE COURT: So it's 5:00 here. Right. 

So anybody at 5:00 could sit down and go 
through the deposition for the hours of, say, 5 to 6, 
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So that's not a big 
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and their time would be 2 or 3. 
deal. 


MS. LUTHER: Well, it's supposed to start at 
9:00 in the morning. 

THE COURT: It's supposed to start at 9, but 
if that changes, that changes. 

MR. ROSENBLATT: Who are we accommodating? 
Besides which, it's an academic matter. 

THE COURT: If the witness says it's okay 
with him, and these people are there anyway, so if they 
wait a while before the deposition starts, so be it. 

MS. LUTHER: But they've made arrangements — 
THE COURT: They're trying to accommodate you 

all. 

MS. LUTHER: They're not trying to 
accommodate me. 


THE COURT: Sure, they are. You're the one 
who wants to use him. 

MS. LUTHER: True. But we discussed 
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yesterday, I thought we would resolve to take a break 
from 12 until 2 and then — 

THE COURT: If we can do it. 

MS. LUTHER: — everybody would have an 
opportunity to sit in on the deposition. 

THE COURT: I don't want to interrupt his 
cross, if he's going to finish his cross, just for that 
purpose. 

MS. LUTHER: He says he's not going to finish 
his cross until the afternoon anyhow. 

THE COURT: With all of the falderal, will 
all of the arguments, and all of the presentations, the 
buck stops here, and I'm the one that decides what the 
schedule is going to be. And my first and primary 
consideration is getting through the witnesses who are 
here. Okay? And I would like very much to complete 
that without interruption. You know, I've tried to do 
that throughout the course of the trial — 

MS. LUTHER: Yes. 

THE COURT: — complete the witness without 
much interruption or as little interruption as 
possible. Then I'll worry about the deposition. Okay. 

And I think if you change a little bit of a 
time schedule from the morning to the afternoon for the 
deposition, big deal. You're not going to hurt 

12 

anybody. It's not hurting the Court, it's not hurting 
the testimony, it's not hurting anything. 

So we'll finish up with the witness as best 
we can. Then when we finish with the witness, we'll 
take the deposition. 

MR. SMITH: Can I get the witness? 

MS. LUTHER: I appreciate Mr. Rosenblatt's 

courtesy. 

MR. ROSENBLATT: You know, just to have the 
record complete on Kelly's statement, I said to 
Dr. Burns, who had met with the Liggett lawyer in 
California — he told me he's got no problem with time. 
So this is — this is — 

THE COURT: I understand. 

MR. ROSENBLATT: — much ado about zero. 

THE COURT: Look, any lawyer's primary 
concern is the courtroom and not what goes on outside 
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the courtroom. So the primary concern for 
Mr. Rosenblatt, I cannot fault him for that. He's to 
get through with the presentation of the witness, and I 
think that's paramount, as far as deposition schedules 
or anything else. That's as far as the Court is 
concerned. 

MS. LUTHER: I don't disagree with that. 

Judge. The point is, it's my deposition. I scheduled 
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it. It would have been nice to be consulted before my 
deposition changed. 

THE COURT: I understand. Do you want any 
more repertoire on your part, or do you want to go all 
day or — 

MS. LUTHER: No. Your Honor, I'd like — 

THE COURT: You want some more? 

MS. LUTHER: I'd like to have an opportunity 
to let the people in California know that the 
deposition isn't starting at 9:00. 

THE COURT: So make a phone call. 

MS. LUTHER: Thank you. 

THE COURT: They know. Tell them it's 
ordered by the Court. They don't have to worry about 
it. 

Okay. Other than that, any other problems? 

All right. Let's get the jury out. 

THE BAILIFF: Bringing in the jury. Jurors 
entering the courtroom. 

(The jury entered the courtroom.) 

THE COURT: All right, folks. Have a seat, 

please. 

Good morning, all. 

THE JURY PANEL: Good morning. 

THE COURT: Anybody get exposed to any 
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information over the evening or this morning regarding 
this case or any of the issues from any source 
whatsoever. 

THE JURY PANEL: (Responds negatively.) 

THE COURT: Radio, magazines, or anything 


else? 


read. 


JUROR 13: Just the front page, but it wasn't 


THE COURT: There was a story on the front 
page, but you didn't read it? 

JUROR 13: No, sir. 

THE COURT: Anybody else read that story, or 
seen it, even know it was there? 

JUROR 3: The paper. 

JUROR 10: It was cut out. 

THE COURT: The bailiff took the paper? 

JUROR 10: Yes. 

THE COURT: Good. You know you're not 
supposed to read the story, and I'm sure you followed 
those instructions. 

All right. Then we will proceed. 

MR. ROSENBLATT: Thank you. Your Honor. 

Good morning, ladies and gentlemen. 

THE JURY PANEL: Good morning. 

CONTINUED CROSS EXAMINATION 


BY MR. ROSENBLATT: 

Q. Good morning, Mr. Brookes. 
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A. Good morning. 

Q. You recall yesterday we were discussing your 
predecessor as CEO of Brown & Williamson, Mr. Sandefur, 
and I asked you a question about his testimony in front 
of Congress, and you had said that the way it was 
portrayed in the media, it was a sound bite, and it 
didn't really give a full, broad presentation of 
Mr. Sandefur's views relative to the subject of 
causation and addiction? 

A. Well, I really can't testify to what his 
views were. I never discussed them with him. I think 
I may have told you in a previous deposition that I was 
appointed chairman and CEO of Brown & Williamson when 
Mr. Sandefur had to retire on grounds of ill health. 

And, really, he was — he had a fatal illness which has 
since taken him, and I really didn't ever have an 
opportunity to talk to him about his views on smoking 
and health. 

But, yes, my understanding is that the full 
testimony he gave to Congress was far more 
comprehensive than the sound bite that we always see on 
the television. 

Q. Well, Mr. Sandefur's testimony was read to 

16 

the jury during the Phase I trial, on December 22nd, 
1998, and what I'm — it's only a couple of pages. And 
what I'm going to do is, I'm going to read you answers 
he gave to certain questions and then ask you if that's 
the position of Brown & Williamson today, or has your 
position changed? 

It's Page 18 — 

MR. SMITH; Your Honor, we're just reading 

answers. 

THE COURT: I don't know. I thought I heard 
you say you're going to read some answers, but 
questions — 

MR. ROSENBLATT: Questions, of course. 

THE COURT: Q and A. 

MR. ROSENBLATT: If I said just answers, I 

misspoke. 

BY MR. ROSENBLATT: 

Q. Page 18462, Line 5, question to Mr. Sandefur 
by me: 

"Have you ever known anyone" — this is on 
the subject of addiction — "Have you ever known 
anyone, either relative, friend, business associate, 
who is a smoker, who made a decision that they would 
like to stop smoking and who was unable to stop 
smoking? 

17 


"Answer: No, I don't. That's the 

interesting thing about the theory of addiction, that I 
just can't subscribe to it, because in my experience, 
I've never seen that. I've never known anyone who has 
decided to quit, who couldn't quit. 

"Question: How many smokers do you figure 

you've known who, when they made the decision, were 
able to quit?" 

And Mr. Sandefur says: "You want a number? 

"Question: Hundreds? 

"Answer: I don't know. Probably hundreds. 

I would say a hundred, yes. 

"Question; And every one of them could quit. 
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as the expression is used, cold turkey? 

"Answer: Yes. 

"Do you concede that there are some smokers 
who sincerely wish they could stop smoking, who are 
unable to stop smoking? 

"Answer: There may be. 

"Question: And if there are, are they 

addicted to nicotine or something else in the tobacco? 

"Answer: I don't think nicotine is 

addictive. So, if they can't quit, it's either they 
haven't made up their mind to quit, in my opinion." 

So as I heard your testimony yesterday, you 

18 

disagree with Mr. Sandefur, because you think nicotine 
is addictive? 

A. Yes, I think it is. Yes. 

Q. It's obvious that what Mr. — what I just 
read from Mr. Sandefur was the tobacco party line on 
addiction for decades: Anyone who really wants to quit 
can quit; I've never known anyone who couldn't quit; 
everyone quits cold turkey; and it's just a matter of 
making up your mind? 

A. Well, I think that many, many people have 
made up their mind to quit and have succeeded in 
quitting. I think the number is something like 45 
million Americans who have smoked have successfully 
quit, which is around the same number of people who 
continue to smoke. 

Do some people find it exceptionally 
difficult quit? I'm sure there are such people, yes. 

Q. Now, I'm going — this is less than one page, 
a few questions and answers — 

MR. SMITH: Your Honor, the jury has heard 
this before. I object to just reading — 

THE COURT: I don't know if it's a different 

subject. 

MR. ROSENBLATT: It is a different subject, 

causation. 
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THE COURT: It's an issue basically whether 
or not the position is changed, the company's position 
is changed, so I think he's entitled to that. 

BY MR. ROSENBLATT: 

Q. As the — obviously, Mr. Sandefur gave this 
testimony when he was occupying the same position that 
you occupy? 

MR. SMITH: Could we have the date? 

MR. ROSENBLATT: Page 18 — 

MR. SMITH: Could I ask that the date of 
Mr. Sandefur's testimony — 

MR. ROSENBLATT: The date this was read to 

the — 


MR. SMITH 


No. The date of — 


THE COURT: The deposition? 
MR. SMITH: Yes. 


THE COURT: Or was that trial testimony? 

MR. ROSENBLATT: No. He did not testify in 
person. Judge. 

THE COURT: I understand that. 


MR. ROSENBLATT: Just so it will be clear. 


the date this was read to the jury was December 22nd, 
1998, and let me see if we give the date of the 
deposition in here. 
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MR. SMITH: It's on Page 18441, 

20 

MR. ROSENBLATT: Yes. 

BY MR. ROSENBLATT: 

Q. Okay. This was a deposition taken in 
Louisville, Kentucky on July 13, 1994. 

But where I'm going to read from is Page 

18469: 

"Question: Does cigarette smoking cause lung 

cancer and heart disease? 

"Answer: I think there's a health risk with 

smoking and disease, yes. 

"Question: I'm not asking you anything about 

any health risk; I'm deliberately using the word 
'cause.' 

"Answer: No, I don't think — in my opinion, 

it hasn't been proven that it causes lung cancer, no. 

I think it's a risk factor. Smoking is a risk factor, 
yes, as is eating fatty foods and diet." 

Brown & Williamson has a different position 
today on the subject of causation, correct? 

A. Yes. I think I articulated my position 
yesterday. 

Q. But you are — I take it you're not surprised 
that in 1994, when your predecessor gave a deposition, 
he was spouting the party line: It's a risk factor, 
and cause has not been proven? 

21 

A. Well, I wouldn't call it a party line, but 
certainly I think on our Web site, we say it's 
reasonable for others to have a different opinion on 
these matters, and that was — Mr. Sandefur did at that 
time, in 1994. 

Q. You're got a direct-mailing list in your 
database of over 25 million smokers, correct? 

A. I believe that it was around that figure, 

yes. 

Q. And Brown & Williamson communicates with 
these people several times a year? 

A. Well, not the full 25 million, no. But we 
certainly send out direct mail pieces to adults, 21 
years old or over, who have actually indicated to us 
with their signature, and with their driver's license 
to demonstrate to us that they are 21, that they want 
to receive material from us, and we do on occasion send 
them material, yes. 

Q. I'm going to show you what is a Brown & 
Williamson promotion, which you have mailed to people, 
on your — on your database, and simply ask you if this 
is a pretty typical communication to people on your 
database? This is for the brand Capri. Why don't you 
look through it. 

A. Thank you. 

22 

THE CQURT: Does this have a number yet, or 


is this — 


MR. RQSENBLATT: This does not have a number 


Can I get a number now? 

THE CQURT: Well, normally you would get an 
ID number, and then we'll see what we do with it. 

MR. RQSENBLATT: Qkay. This is the outside. 
A. I haven't seen this particular piece before. 
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but certainly it is a Brown & Williamson direct-mail 
piece, for the — for the brand Capri, as you said. 

BY MR. ROSENBLATT: 

Q. Okay. "A look that's right on style, that's 
altogether." 

THE CLERK: 1-0, for ID. 

(Plaintiffs' Exhibit 1-0 was marked for 
identification.) 

MR. SMITH: Your Honor, is there a question 

pending? 

THE COURT: I think he's showing it to the 
jury, but I don't know — 

MR. ROSENBLATT: Mr. Smith is worried that 
I'll never get to a question. I guarantee — 

THE COURT: It would be nice to get the 
question before you show it to the jury. 
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MR. SMITH: Exactly. 

MR. ROSENBLATT: Well, the question was, he's 
identified this. He's identified this as something 
that's from Brown & Williamson, so I'll offer it in 
evidence. 

THE COURT: Okay. 

MR. SMITH: Can I look at it? 

MR. ROSENBLATT: Sure. 

THE COURT: Olga, admitted. 

THE CLERK: Admitted. Now it becomes 62. 
(Plaintiffs' Exhibit 62 was admitted into 

evidence.) 

BY MR. ROSENBLATT: 


Q. Are you aware, Mr. Brookes, that that's a 
promotion that went to Angie Della Vecchia after she 
died? 


A. No, I'm not, and if that is, indeed, the 
case, I very much apologize for it. 

Q. Doesn't Brown & Williamson have some kind of 
system that when one of your smokers dies, that you 
don't keep sending promotional stuff to the house? 

A. Well, if there was such a system, I'm unaware 
of it. It certainly would be a very good thing to 
have. I quite agree with you. 

Q. You can see the address to Mrs. Della 

24 

Vecchia? 


A. Yes. 

Q. In New Port Richey, Florida. 

And, of course, the freebies were 
reduced, you know, coupon. It actually has 
Vecchia, Angie Della Vecchia's name on it. 
off, $4 off. 

And this is what the coupons look 

correct? 


the 

Mrs. Della 
$3 off, $1 

like. 


A. Yes. Obviously, we had only sent that to 
Mrs. Della Vecchia because on a prior occasion, she 
must have signed up to receive material from us. But I 
do say, again, I sincerely apologize that that was 
received after she died. 

Q. I think we were discussing yesterday, and I 
just want it to be very clear, the difference between 
the previous Kool advertising, and you say you have a 
new campaign — 

A. Yes, that's right. 

Q. — out for Kool. Okay. 
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I'm going to show you — 

MR. SMITH: Your Honor, I need to be heard at 
sidebar, briefly. 

THE COURT: All right. Sidebar. 

(Proceedings were had at sidebar) 
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BY MR. ROSENBLATT: 

Q. Okay. Let me just show you a magazine called 
Movie Line. And on the inside cover, you know, two 
pages of an ad for Kool. 

Now, the ad that I'm — the ad that I'm 
showing to the jury now from Movie Line magazine, for 
about — for about how many years was that a pretty 
standard advertising theme for Kool cigarettes? 

A. Well, I think the — that campaign, I think, 
was introduced in 1997, I think. So about three years. 

Q. And then in this same magazine, there is an 
ad for Lucky Strike. That's your brand? 

A. Yes, it is. 

Q. Since you took over the American Tobacco 
Company? 

A. That's right. 

Q. Okay. A fairly typical Lucky's ad? 

A. Yes. That would be fairly typical, black and 
white. 

MR. ROSENBLATT: I'd like to offer this into 

evidence. 

THE COURT: All right. Any objection? 

MR. SMITH: No objection. Your Honor. 

THE CLERK: Plaintiffs' No. 63. 

(Plaintiffs' Exhibit 63 was admitted into 
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evidence.) 

BY MR. ROSENBLATT: 

Q. Now I'm going to show you Mademoiselle 
magazine, July 2000. And we know sometimes magazines 
come out ahead. It's still June, but this is the July. 

Let me just show it to you, because it's 
front and back. 

A. Yes. 

Q. This is the new campaign for Kool, the new 
advertising campaign? 

A. That's right. 

Q. It started when? 

A. Well, we'd been working on it for about six 
months, but it broke this — this month, I believe. 

Q. And this is a two-page, front and back. 

And, Mr. Brookes, in the new campaign, you 
talk about the house of menthol: "We built the house 
of menthol." Is it fair to say that Kool has been, 
over the years, the most successful American menthol 
cigarette? 

A. I would say we could probably claim that, 
yes. The brand was first launched in 1933, nationally, 

I think it was in circulation before, in little 
regional areas, but it was the first nationally 
distributed stand-alone menthol brand in 1933, which is 
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why we think we can claim it to be — you know. Brown & 
Williamson to have built the house of menthol. That's 
what the advertising claim is. 

Q. And I notice in this ad. Brown & Williamson 
has been around since 1893? 
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A. Yes, we have. 

Q. Had your ups and downs; some years more 
market, less market. But you've been around since 
1893. That's over a century? 

A. That's right. 

Q. Don't figure to be going anywhere? 

A. Well, we've been around since 1893, and we 
have had our ups and downs, you're quite right, 

Mr. Rosenblatt. I won't argue with that. 

MR. ROSENBLATT: I'd like to offer into 
evidence this Mademoiselle, July 2000. 

MR. SMITH: No objection. Your Honor. 

THE COURT: It will be admitted. 

THE CLERK: Plaintiffs' 64. 

(Plaintiffs' Exhibit 64 was admitted into 

evidence.) 

BY MR. ROSENBLATT: 

Q. By the way, in that, the exhibit that we 
introduced previously that went to — that went to 
Mrs. Della Vecchia, you would agree that other than the 
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warning, the standard, you know, warning and that 
information, there was nothing in the promotion 
relating to the subject of health or addiction? 

A. Well, there obviously was the health warning, 
provided by — required by Congress. I think we put it 
on every page, so it appears more than once; and, of 
course, the additional language that we have 
voluntarily included on the warnings after the tar and 
nicotine numbers; in addition, the Web site address if 
people want more information. 

So, I think we covered it pretty 
comprehensively. 

Q. Let me just show you. This is — as I — as 
I, you know, read this document, this shows 
photographs, including yours, of the board of directors 
of British American Tobacco. 

MR. SMITH: Your Honor, could we discuss this 
before we show it to him? 

THE COURT: Sidebar. 

(Proceedings were had at sidebar) 

BY MR. ROSENBLATT: 

Q. What is the America Pacific Division? 

A. Well, it's a region, rather than a division, 
but it's — America Pacific Region really is synonymous 
with Brown & Williamson. Brown & Williamson has 
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businesses in the U.S., Japan and Korea, and those are 
the three countries that is sometimes referred to by 
the parent company, the British American Tobacco, as 
the America Pacific Region. 

Q. You've been in the tobacco business, what, 
since 1978? 

A. No. I joined the sister company at Brown & 
Williamson, British American Tobacco, in 1978. At that 
time, the parent company at British American Tobacco 
was a company called BAT Industries, PLC. They have 
businesses in retailing; they own Saks Fifth Avenue and 
Marshall Fields. And they have businesses in printing 
and packing, and businesses in insurance. That came 
later, but they did have businesses in insurance, and 
in paper manufacturing. 

And during the course of working in 
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associated subsidiary companies of British American 
Tobacco, BAT Industry, PLC, I did actually work in 
other industries other than just tobacco. 

Q. When you were the director of new business 
development at British American Tobacco industry, it 
was your basic function to buy tobacco businesses 
throughout the world? 

A. We were looking for opportunities to buy 
businesses, a number of markets that opened up as a 
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result of the collapse of communism, and what were 
formerly state monopolies were being sold to raise 
capital for those new countries. 

And, yes, that was my job, to go around and 
assess those businesses and see whether we wanted to 
bid on them. 

Q. And in that job, did BAT actually purchase a 
number of tobacco businesses in the Soviet Union, 

Eastern and Central Europe, and Indochina? 

A. Yes, we did. 

Q. Now, you were in the tobacco business in two 
African countries. Sierra Leone and Liberia; is that 
correct? 

A. Well, that was my first management role in 
1982. I was — I was asked to move into management, 
which I gratefully accepted, and the first job was, 
indeed, to be the managing director of our company in 
West Africa, Sierra Leone, correct. 

Q. And how long were you in Sierra Leone in that 
position? 

A. From 1982 untill 1985, a little under — a 
little under three years. 

Q. And how about in Liberia, how long were you 
there? 

A. I was never living in Liberia. I had a role 
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as chairman of the Liberian company, and I used to 
visit it whilst I was living in Sierra Leone. 

Q. Now, in terms of the various entities that 
are in the tobacco business, under the parent company 
of British American Tobacco, as I understand it, the 
Brown & Williamson Tobacco Corporation is a subsidiary 
of British American Tobacco, correct? 

A. That's correct. 

MR. SMITH: Your Honor, I object to this 

line. 

THE COURT: Well, I don't know where he's 
going with it yet, but if you want to discuss it, we 
can discuss it. 

MR. ROSENBLATT: I'm discussing entities 
first. Your Honor, just like — 

THE COURT: Which entities are which, along 
with who? You mean corporate structure? 

MR. ROSENBLATT: Corporate structure, 

basically. 

THE COURT: Start, and see where we go. 

BY MR. ROSENBLATT: 

Q. And I just want to be sure that I have an 
understanding of all of the entities and what they are. 

There's British American Tobacco Holdings. 

MR. SMITH: Your Honor, could we be heard on 

32 

this? 
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THE COURT: Okay. 

(Proceedings were had at sidebar) 

BY MR. ROSENBLATT: 

Q. I think I was asking you to describe British 
American Tobacco Holdings and what is their relation to 
the parent company. 

A. Well, British American Tobacco, PLC, is the 
company — public company that's — who has its stock 
traded on the London stock market. And a subsidiary of 
that company is a company called British American 
Tobacco Holdings, which is, in a sense, a management 
board. I'm a member of that board. 

And there are a number of other subsidiaries 
and associated companies that British American Tobacco 
owns worldwide. 

Q. And what is BAT Industries? 

A. Well, BAT Industries is, or was, rather, I 
think it still exists as a sort of corporate entity in 
the British American Tobacco family of companies, but 
it used to be the company — the ultimate holding 
company that had its stock traded on the London stock 
market, but there was a reorganization, and that 
resulted in British American Tobacco, PLC becoming the 
parent company. 
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Q. Now, when you talk about a reorganization in 
this context, is that the same thing as a merger and an 
acquisition, or is that something different? 

A. Well, there was — it was a reorganization as 
a result of a merger, yes. 

Q. Okay. And how about BAT, Limited, is that a 
separate entity? 

A. BAT, Limited? 

Q. Yes. 

A. I'm not familiar with that company. There 
probably is a BAT, Limited, if only to protect the name 
from someone else using it, but I'm not familiar with 
that company. 

Q. Are those pretty much all of the entities 
under the umbrella of British American Tobacco? 

A. Yes. I think there are about 60 operating 
companies around the world, and there are probably many 
more companies in the group that have various 
functions, like owning trademarks or something like 
that. 

Q. Mr. Brookes, do you remember testifying in a 
New York case in November 1997? 

A. No, I don't. 

Q. This may remind you. It's a deposition you 

gave. 
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A. Oh, okay. Thank you. 

May I look at it? 

Q. Sure. 

A. I don't directly remember this one, no. I'm 
sure if I read the deposition, it might refresh my 
memory. 

Q. Yes. Your deposition was taken November 6th, 

1997 . 

Are you aware that you were — you were 
successful in having that case, you know, thrown out? 

I mean, it never — it never reached the stage where a 
jury was asked to decide the issues? 
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MR. SMITH; Objection, Your Honor. Relevancy 
for what's going on in this case, as to another case. 

THE COURT: I guess we will have to talk 
about that one. 

May I have that? 

THE WITNESS: Certainly. 

THE COURT: Thank you. 

(Proceedings were had at sidebar) 

BY MR. ROSENBLATT: 

Q. Back in 1997, Mr. Brookes, it was — it was 
your position that to say smoking was addictive was 
unsupported; isn't that true? 

A. I don't recall making that precise statement. 
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Perhaps you could refresh my memory. 

Q. Well, you know, forget precise. I mean, was 
that essentially your position, that in 1997, it was 
your position that it was not accurate to make the 
statement that smoking was addictive, and a statement 
which you made to the jury yesterday: Smoking is 
addictive? In 1997, you took a contrary position? 

That's all I'm asking you. 

A. Well, my recollection was that I have long 
held the view that as that term is commonly understood, 
smoking Is addictive. You'd have to refresh my memory. 

Q. Why don't you just read over these pages, 14, 
15 and 16, from this sworn testimony you gave in New 
York, on the subject of addiction. 

MR. SMITH: Your Honor, if we're — this is 
improper impeachment. 

THE COURT: I don't know if it is or it 
isn't. I haven't seen it. 

MR. SMITH; He says: Read a bunch of pages. 

THE COURT: All right. No, he can read the 
pages to refresh his memory. Then if he feels that he 
wants to read a question and answer, that's fine. 

BY MR. ROSENBLATT: 

Q. You sure don't say there that smoking is 
addictive, do you, with that qualification, like you 
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said to this jury yesterday? 

A. I'm sorry. You're going to have to — it's 
quite small writing. I think the jury can see it. But 
I just want to make sure I read it properly. 

Q. Okay. Sure. 

A. The trouble I'm having a little bit, 

Mr. Rosenblatt, is that this question-and-answer 
session refers back to earlier testimony I'd obviously 
given in this deposition. I'm not sure what I said 
there, so it's difficult for me to really respond to 
your question. 

Q. Okay. Let me — let me refer you to the — 
to the transcript of an interview you gave on CNN, 
where you were interviewed by a reporter named Wolf 
Blitzer, on April 12, 1998, and don't — don't you 
agree that in that interview, you refused to flatout 
say that smoking was addictive? 

A. I don't recall exactly what the — what the 
Interview — what I said in the interview. I do 
remember having the interview. 

Q. Okay. 

A. But I don't remember actually what I said. 

Q. Well, let me read a question from Mr. Blitzer 
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and your answer. 

MR. SMITH: Your Honor, I need to be heard on 

37 

this . 

THE COURT: Okay. 

(Proceedings were had at sidebar) 

BY MR. ROSENBLATT: 

Q. I'm going to show you a question and answer 
from your — I'm sorry. I'm going to show you a 
question and an answer from your CNN interview and ask 
you if this refreshes your recollection, and what I'm 
focusing in on is what's yellowed. 

A. Okay. Thank you. 

Yes. He was asking me a question about my 
testimony before the Congress in 1998. That's right, 
January, 1998. 

THE COURT: I think you have to raise your 
voice a little louder. 

THE WITNESS: I'm sorry. Your Honor. 

A. Yes. I think he was talking to me about the 
testimony I'd given before the House of Representatives 
and the Senate in early 1998. 

BY MR. ROSENBLATT: 

Q. And that's the answer you gave to the 
question? 

A. Well, I think that broadly is a fair 
reflection of the question and answer, but I think he 
misunderstood what he was asking me. 
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Q. Okay. Let me read the question and the 
answer, and then I want to ask you a question in a 
follow-up. 

The reporter says: "One last question. Last 
January, when you were testifying with some other CEOs, 
chairmen of tobacco companies, you refused to say that 
tobacco was addictive. Are you still refusing to come 
up with that statement?" 

Then your answer is: "Well, what I say is 
that every American probably does refer to smoking as 
addictive, but the word addiction has now become so 
bland, if you like, in its meaning, that it covers 
anything from being addicted to video games, to being 
addicted to hard drugs. All I would say is that people 
who smoke can quit, and if you can quit, then I don't 
think the word addiction is really an appropriate word 
to use in relation to cigarette smoking." 

That is a — that is certainly contrary to 
the position that you expressed to the jury yesterday 
on the subject of addiction, isn't it? 

A. Yes, I think it is, and I can explain why. 

Q. Go ahead. 

A. Well, I mean, as that question and answer 
indicates, it's been my position, and I said this 
earlier today, that as that word is generally 
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understood in this country, smoking is addictive. 

And I also said before Congress, when asked 
that question before Congress, I said: Yes, smoking is 
addictive, as that term is currently understood. But 
it's not a word I would use in relation to smoking, 
largely for the reasons I explained to Mr. Blitzer on 
the CNN interview. 

Since then, I really believe that if I'm 
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going to be successful in my policy of engaging with 
the health authorities and with our critics to find 
answers to these questions, I've really got to express 
myself in ways which will encourage them to believe 
that we are going to have an appropriate debate on the 
issues, and that we can move forward to find 
constructive answers to some of these problems. And, 
therefore, I don't intend, again, to suggest otherwise, 
in any public forum, that smoking is anything other 
than addictive. 

Q. Well, I mean, are you saying that you still 
have the belief that you expressed to Blitzer, but 
because you want to proceed with this dialogue, you 
think that for public relations reasons, it's better to 
take the position simply: Yeah, okay, smoking is 
addictive? 

A. No. I think that our critics want to know 
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that Brown & Williamson has changed, and they want to 
know that unequivocally so they're not going to be 
drawn into some dialogue of the deaf. And so I'm 
making my position very clear. I'm not, again, going 
to suggest any quibbles about the fact that smoking is 
addictive. 

I hope by so doing, I encourage our critics 
to engage in a constructive dialogue with us. 

Q. You know, you've used — you've used the 
phrase several times in the general subject area of 
engaging in a constructive dialogue, quote, your words, 
"to find answers to these questions." What questions 
need answering? 

A. Well — 

Q. Let me — and let me — 

A. Okay. 

Q. Okay. "Cause" has been answered. And 
"addiction" has been answered. 

So what questions are you talking about? 

A. Well, I think there are probably two major 
questions. The first one is: How can we, in a 
practical way, eliminate smoking by people who are not 
adults? And that's an area I think where we have some 
very relevant, useful experience and ideas, and we 
believe we should find common ground with our critics 
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to really find the resources to make these ideas and 
concepts work better. 

And they, in turn, may have ideas as to how 
we should restrict the advertising that we place in 
magazines or something like that. And we would want to 
debate those issues with them, too, if they felt we 
were unreasonably reaching children with our 
advertising, or the practices that we may have in 
displaying our products at retail, any of these issues 
they might want to raise with us, in an effort to 
reduce youth smoking. 

There may be concepts that require the 
support of Congress. I mean, I don't know whether this 
jury has been told, but not only is smoking — is 
cigarette sales to individuals under the age of 18, and 
in some states 19, illegal, but there are 35 states 
which actually make it illegal for youth to possess 
tobacco, or to use tobacco. And those laws haven't 
been enforced because the provisions — the penalties 
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are very, very small. 

And maybe there's something we could suggest 
to the authorities to find ways to make more 
appropriate penalties for those existing laws and have 
them enforced better. That's just youth smoking. 

I think we had good cooperation with health 
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authorities and our critics over the years in terms of 
safer cigarette technology. We were being encouraged 
by them, and we did respond to them to reduce tar and 
nicotine levels across all our brands, and I mentioned 
that yesterday. 

And I think probably if we could have a 
dialogue with our critics and with the health 
authorities, we may, indeed, find a direction for the 
industry to pursue in terms of making our cigarettes 
safer. 

So I think there's a lot to talk about. 

Q. But you never invited, for example. 

Dr. Julius Richmond, the former Surgeon General of the 
United States, to dialogue with you until after he 
testified in this case? 

MR. SMITH: Objection. Asked and answered 

yesterday. 

A. Well — 

THE COURT: Well, it was asked and answered 

yesterday. 

BY MR. ROSENBLATT: 

Q. Haven't you taken the position in the past 
that the concept of net worth is based on future cash 
flows, not merely on assets over liabilities? 

A. Well, I — what I think you may be referring 
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to, and correct me if I'm wrong, is that there is 
certainly more than one way to value a company. Is 
that what you're referring to, Mr. Rosenblatt? 

Q. In part. 

A. The net worth number you refer to is commonly 
accepted by accountants to be the number I gave you 
yesterday, which in the case of Brown & Williamson 
corporately, which includes our businesses in Japan and 
Korea, is $894 million. But there are other ways of 
valuing a business. 

Q. Well, for example, Mr. Smith put up a chart 
yesterday that, according to the chart, you said Brown 
& Williamson made only $10 million during the year 
1997, and, yet, in 1997, you valued the company from 
the standpoint of net worth between 5 and $7 billion, 
in 1997, the very year you only made a paltry $10 
million; isn't that true? 

A. Not to my knowledge, no. 

Q. Okay. I'm going to — I want to read some 
questions and answers that you gave in the — in your 
New York deposition. Let me find you the page, and 
then I'll hand it to you so you can follow along with 
me. 

MR. SMITH: What page are you on? 

MR. ROSENBLATT: 21. 
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BY MR. ROSENBLATT: 

Q. And the question is — begins: "You 
testified earlier that you believe that the net worth 
of Brown & Williamson today is in the range of 5 to $7 
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million; is that correct? 

"Answer: I believe I said I thought the 

economic net worth would probably be in that range. 

"Question: Could you define economic net 

worth? 


"Answer: I was seeking to convey the value 

of the enterprise based on future cash flows that would 
probably produce that sort of actual number. 

"Question: That wasn't the number of assets 

versus liabilities? 

"Answer: No. It was trying to value the 

enterprise of a going concern, based on its future cash 
flows. " 


So when you were giving — when you were 
giving this testimony in 1997, your definition of net 
worth had to do with future cash flows; isn't that 
correct? 


A. Well, as I said eariier, you can, indeed, 
value a business on a number of different methods. I 
would have to tell you, though, Mr. Rosenblatt, sitting 
here today, if you — if you ask me the same question, 

45 


I would not value Brown & Williamson as I did in 1997. 
The company is a very different company today than the 
company it was back then, and regrettably, it is far 
less valuable. 

Q. Qkay. Let's continue. 

The next question is: "Do you know what the 
net worth of Brown & Williamson is, based upon assets 
versus liabilities?" 

MR. SMITH: Your Honor, we're not impeaching 
anything now. 

THE CQURT: Well, I'm not sure if we are. We 
haven't gotten there yet. 

Go ahead. Qverruled. 


BY MR. RQSENBLATT: 

Q. "Question: Do you know what the net worth of 
Brown & Williamson is, based upon assets versus 
liabilities? 

"Answer: Well, are you referring to a sort 

of balance sheet analysis?" 

And the lawyer says: "Exactly." 

And this is your answer: "Well, that would 
be a particularly unhealthful way of looking at Brown & 
Williamson's net worth, because it would not ascribe 
any vaiue for its own accounting conventions, with 
which I'm sure you are familiar, to the very 
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significant values that must attach to our trademarks, 
because accountants still recognize the value of 
trademarks, and that, of course, is a very significant 
value. But to answer your question directly, no, no, I 
have not." 

So isn't it true that although you were 
talking about balance sheets and assets over 
liabilities, you took a totally contrary position in 
1997, on this deposition; you said it would be a 
particularly unhealthful way of looking at Brown & 
Williamson's net worth, if you just concern yourself 
with assets and liabilities. 

So how do you expiain that discrepancy? 

A. Well, I don't think there is a discrepancy. 

I mean, I offered you the net worth number yesterday. 
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which is as disclosed by our audited financial 
statements. It is $894 million. 

Were you to look at other ways of valuing the 
business, as the stock market, for example, does, and 
they tend to look at the values of a business based on 
future cash flows, and I think the valuation that you 
could ascribe from Brown & Williamson, taking as an 
example the current share price of RJ Reynolds, for 
example, would be not that dissimilar to that 900 — or 
$894 million figure. It works out on my math at about 
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a billion dollars. 

Then you have to take into account the fact 
that since we have a very different business today to 
the business we had historically, there are many 
analysts out there who actually say Brown & Williamson 
has a negative value, and, of course, any value is only 
determined like anything we own ourselves. If we have 
something which is valuable to us, it's only worth what 
someone else is prepared to pay for it. And, frankly, 

I don't think there's anyone out there today who would 
want to buy Brown & Williamson. 

Q. Well, you know, the British American Tobacco 
would never let Brown & Williamson go under. 

MR. SMITH; Objection. 

Q. They've been around since 1893. The parent 
company wouldn't sit still and let Brown & Williamson 
go under, even if your market share — 

THE COURT: I think — 

MR. SMITH: Your Honor — 

THE COURT: I think we went into this, and 
there was a ruling. 

MR. ROSENBLATT: Okay. 

BY MR. ROSENBLATT: 

Q. Now, on the deposition that we've just been 
through that you gave in New York in 1997, you've made 
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the point, there are different ways to value companies, 
and I totally agree with that, but you had the 
opportunity to give your preferred valuation method, 
and what you chose was to base it on future cash flows? 

A. Well, you've heard earlier that I, in my 
previous role, had been valuing businesses in the 
former Soviet Union, and that was the methodology that 
I used. We applied potential future cash flows and 
tried to discount them back to see what the business 
would be worth under our management, and that was the 
method of valuation with which I was most familiar at 
that time. 


Q. Okay. 

A. But there are other methodologies, and I've 
mentioned a couple. And, actually, all of them came 
out to around the same number. 

Q. So that in a — in a real-word, practical 
context, when you were actually purchasing tobacco 
companies, the method of valuation that you used was 
future cash flows, and you felt comfortable with that, 
and that's why you gave these answers in '97? 

A. I do feel comfortable that that is a method 
where you have a willing buyer and a willing seller, 
but I do have to remind you that there's no willing 
buyers for Brown & Williamson today because of the 
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circumstances we currently face. 

Q. Well, you haven't been shopping around, have 
you? How do you know? 

A. No one's — 

Q. No one's been knocking on your door? 

A. No one is knocking on our door. 

Q. And you haven't taken out full-page ads 
saying: We're for sale? 

A. Well, I can tell you, if there was any 
individual who wanted to buy a tobacco company in 
America today, either they'd be a little bit crazy, or 
they'd already been in the business. And I think most 
competitors are already unable to purchase another 
business, because they would be excluded from doing so 
by the competition authorities here in the U.S. 

Q. And you make the point in the answer that I 
just read about the very significant values which 
attach to trademarks, such as Kool. That's a very 
important, significant value? 

A. Well, so long as it actually generates sales, 
yes. But as I was explaining yesterday, the Kool brand 
is in decline, unfortunately, as a result of the 
circumstances we've been facing here in the U.S. 

We would only need to lose one and a half 
additional share points on Kool for the company, under 
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its current cost basis, to go under water. That 
includes the revenues and the profits we make in Japan. 

So, I mean, I don't think you can otherwise 
accept that we are in a pretty difficult financial 
position right now, and the business — a business 
that — like Kool historically has been valuable 
sitting here today. It isn't as valuable as it once 
was. 


Q. Well, doesn't your answer, about the very 
significant value of trademarks, provide an explanation 
as to why Philip Morris would have been willing to pay 
$300 million for three trademarks which only 
represented 0.2 of 1 percent of the market, because 
they obviously recognize the value of trademarks, just 
as you've said in that answer? 

A. Well, obviously, I have no knowledge 
whatsoever as to what assessment Philip Morris may have 
made about those trademarks, but, obviously, it's 
rather similar, I would imagine, to the analysis that 
we undertook when we were looking at businesses in the 
former Soviet Union, which is to say: Under our 
management, what will this business yield? 

And I would imagine Philip Morris must have 
done the same and looked at those brands and said: 

What if we managed those brands? What can we — what 
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can we — what sort of share of the market can we 
generate for them? And that would produce a different 
value to the value those brands have to Liggett, for 
example. 

Q. Brown & Williamson still sponsors the Kool 
Indianapolis car races, correct? 

A. No, not the — there's a motor racing team 
called Team Green. It's run by Mr. Barry Green. And 
he competes in a — it's called CART. It's called 
CART, which stands for Championship Auto Racing Team, 
and they have a racing circuit. They have about 20 


http://legacy.library.ucsf;e(iiLf/tid/rxn05aG0/pdfndustrydocuments.ucsf.edu/docs/zpxd0001 



12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


races a year, but they don't race at Indianapolis. 

Q. Okay. I got that wrong. But in terms — in 
other words. Brown & Williamson sponsors 20 car races 
every year under the aegis of Green Team? 

A. Well, we sponsor Team Green. We have two 
cars that enter into sort of a 30-car field. 

Q. But it's about 20 races a year? 

A. Yes. 

THE COURT: If you're going to go into that 
subject, getting off — 

MR. ROSENBLATT: No. 

THE COURT: — is it a chance for a — 

MR. ROSENBLATT: I'm disorganized. I went 
off a little bit on a tangent, and now I'm coming back. 
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THE COURT: I figured it was break time. 

MR. ROSENBLATT: Fine. That's fine. 

THE COURT: Okay. Let's take a break. I 
think the reporter needs it. 

(A brief recess was taken.) 

THE COURT: We're ready to resume. All 
refreshed and ready to go? 

THE BAILIFF: Bringing in the jury. 

(The jury entered the courtroom.) 

THE COURT: All right. Have a seat, folks. 

You may resume. 

BY MR. ROSENBLATT: 

Q. Mr. Brookes, do you admit as the CEO of Brown 
& Williamson, that Brown & Williamson had, within its 
internal tobacco files, proof that smoking caused lung 
cancer and other diseases since the 1950s, and that 
this information was concealed from the American 
public, and that Brown & Williamson lied to the 
American public and smokers by promoting this false 
controversy? 

A. Well, there are a lot of elements to that 
question. Certainly, I'm well aware, of course, this 
jury, who has sat through two years of this testimony 
on this subject, has rendered verdicts in Phase I and 
Phase II, and to suggest that's very much your opinion 
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as to what occurred, obviously, I have a slightly 
different perspective. 

I know Brown & Williamson, the people who 
make up the company, and I, have found it a little 
difficult on occasions to square some of your findings 
with what I know about the company, which is one of the 
reasons why I've asked individuals from the company to 
come down to testify to you. 

But, nonetheless, I'm well aware of the fact 
that you've made those findings. 

Q. My question was — the jury verdict is what 
it is, but my question to you is, do you admit — do 
you admit that Brown & Williamson, in the past, has 
lied on the subject of causation? 

A. Well, first let me say I — I mean, I've been 
the chairman and CEO of Brown & Williamson since 
1995. I can categorically tell you that I have not, 
nor has anyone else, lied to the American public since 
that date. 

What constitutes a lie, of course, is you 
have to go into the minds of individuals who made 
statements and try to reconcile whether you believe 
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23 those statements or whether you didn't believe those 

24 statements. I'm really not in a position to — to say 

25 that. 
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1 I do say that there was an enormous amount of 

2 information over the last 50 years that's been in the 

3 public domain about smoking, and I'm not aware that we 

4 hid information from the American public on smoking and 

5 health issues. 

6 Information that we might have had, I have 

7 understood, from the researchers who work in the 

8 research and development department, who have spoken to 

9 me about it, that it was all — that was information 

10 that was already out in the public domain, and there 

11 was nothing special about the information we might have 

12 had. 

13 So, I have a little difficulty, as I said, 

14 squaring — squaring up to that — to that comment. 

15 Q. Do you admit or deny that Brown & Williamson 

16 targeted underage smokers for decades, seeking to 

17 replace the smokers that were dying from cancer, 

18 emphysema and other diseases? 

19 A. I think that was one of the most egregious 

20 allegations that was circling around the industry when 

21 I joined in 1995, and one of the ones I mentioned to 

22 you yesterday. I have done my best to research whether 

23 there could be any truth in that allegation, and I'm 

24 satisfied, I think for good reason, that there is not. 

25 Q. As a matter of fact, on your deposition, when 
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1 you and I were having a discussion about the verdicts 

2 reached in this case, you made the point that this is 

3 not a company you recognize? 

4 A. Well, I obviously have worked with men and 

5 women from Brown & Williamson now for over five years, 

6 and I find them to be people of integrity and honesty, 

7 and to be professionals, and I believe that they would 

8 have acted with professionalism and integrity in their 

9 decisions before I got there. 

10 So I do find it a little difficult to, in 

11 reading the jury verdicts, which obviously make — you 

12 have found some very serious allegations against us, 

13 and I obviously can't find out from you sitting here 

14 today what — what issues or what concerns, what 

15 particular events you found to be so persuasive as to 

16 make those findings, but, nevertheless, I do accept 

17 that you made those findings. 

18 I have sat here and apologized to 

19 Mr. Rosenblatt's clients for the actions or inactions 

20 of the past, and I hope that the jury will take that 

21 into account in rendering its verdict in this phase. 

22 Q. Do you admit that Brown & Williamson, over a 

23 period of decades, has targeted women and minorities to 

24 increase the smoking of those groups, through massive 

25 advertising and promotion, resulting in an enormous 
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1 increase in disease and death in those targeted groups? 

2 A. Well, I think you put it in a very, very 

3 pejorative, negative sense. 

4 Q. You bet. 

5 A. What we do is, I think, show respect to 

6 minorities and to women. We have products, obviously 

7 which are — are preferred by women, and we put women 
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8 models in some of our advertising. 

9 We certainly have products that are smoked by 

10 minorities, and we — when we published ads in minority 

11 publications, of course we would choose an ad with 

12 minorities in that ad. I think that's respectful of 

13 the minority communities. I don't think that's 

14 targeting minority communities. 

15 And so, I think you did deliberately, as you 

16 said, use it in a pejorative sense, and I don't think 

17 that's appropriate. 

18 Q. But do you admit or do you deny that over the 

19 years. Brown & Williamson has advertised and promoted 

20 in such a way to enhance its market share amongst women 

21 and minorities? 

22 A. Well, obviously, we would like women to 

23 choose to smoke Capri as opposed to Virginia Slims, or 

24 some other brands of our competitor, but I think that 

25 obviously is part of the purpose of advertising, is to 
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1 persuade adult smokers to choose your brand over some 

2 other — somebody else's brand. So I don't think I can 

3 disagree with you, no, and that's what we do. 

4 Q. Do you admit that Brown & Williamson 

5 wrongfully and deceitfully tried to undermine the 

6 message from public health officials, over the years, 

7 that smoking causes disease and is addictive by 

8 creating doubt and attempting to confuse American 

9 smokers? 

10 A. Well, I can only, again, say that I've been 

11 here since 1995. I've talked to you about the policies 

12 that I've been involved in; tried to clarify our 

13 positions on these issues. I wasn't here before. I 

14 recognize that you have found actions and inactions on 

15 the part of Brown & Williamson, and other 

16 manufacturers, and I've told you my position on that. 

17 Q. And your position, as I understand it, is 

18 that to your knowledge, historically. Brown & 

19 Williamson did not wrongfully and deceitfully try to 

20 undermine the message from public health officials on 

21 the issues of causation and addiction? 

22 A. No. My position is that I don't know, and I 

23 know that you have sat through two long years of 

24 listening to testimony, and you've found that we did. 

25 So, that is what I understand your findings to be, and 
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1 I — I understand and accept them. 

2 Q. But your position is you don't know whether 

3 it's true or not? 

4 A. Well, I wasn't there, I mean, and I wasn't 

5 sitting in the jury box there listening to all of the 

6 evidence for and against. The jury has reached its 

7 verdict, and I respect that. 

8 Q. Did you ever, at any time, do a review of the 

9 exhibits, which this jury reviewed during the Phase I 

10 trial, to try to find out if there were documents that, 

11 you know, demonstrated one way or the other whether 

12 there was a pattern of lying and misconduct and fraud? 

13 A. Well, I've certainly seen a lot of documents 

14 as a result of being deposed by Mr. Rosenblatt and 

15 other lawyers in other trials, and also In testifying 

16 In a number of trials, so I'm certainly aware of the, 

17 as it were, the weight of documents that plaintiffs' 

18 lawyers, such as Mr. Rosenblatt, raises in these sorts 
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19 of circumstances, and I'm well aware of the 

20 implications and the allegations that are made about 

21 it. 

22 Q. Now, I just want to make it very clear that, 

23 you know, you became the CEO of Brown & Williamson in 

24 1995, but you — you have been in the tobacco business 

25 for years, as you've explained, in the Soviet Union, 
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1 buying tobacco companies. West Africa for several 

2 years; so you are knowledgeable about the tobacco 

3 business throughout the world? 

4 A. I think I probably am knowledgeable, but as I 

5 said, I wasn't working for the tobacco business of 

6 British American Tobacco or BAT Industry, as it was 

7 then called throughout those 22 years. I've worked 

8 with associated companies of Brown & Williamson. 

9 Q. Do you admit that Brown & Williamson lied to 

10 the public about smoking and health issues in the past, 

11 with the intention of attracting new smokers and 

12 keeping old smokers smoking? 

13 A. Well, I can only give you the same answer I 

14 gave before, and I really don't want to become 

15 repetitive for the sake of the jury's sake, but I 

16 believe that the men and women of Brown & Williamson 

17 are professional, honest and act with integrity, so 

18 it's difficult for me to accept that conclusion. 

19 Q. Some of the people who are presently employed 

20 by Brown & Williamson appear on a number of documents 

21 that the jury in Phase I had an opportunity to examine, 

22 such as Mr. Pepples, Kendrick Wells. Are they still 

23 employed by Brown & Williamson? 

24 A. Ernie Pepples is the senior vice president 

25 for government affairs. And Kendrick Wells, I think, 
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1 is — I'm not quite sure what his title is. I think he 

2 might be assistant general counsel in the legal 

3 department. 

4 Q. But as you sit here today, you're not really 

5 in a position to know what documents the jury examined 

6 that were created by employees of Brown & Williamson 

7 who were employed earlier, of course, and were still 

8 employed in 1995, when you became CEO and thereafter, 

9 correct? 

10 MR. SMITH: Your Honor, objection. 

11 THE COURT: Well, basically it's somewhat 

12 repetitious of the previous question regarding his 

13 knowledge of the past documents, although he said he 

14 did see a document. 

15 MR. ROSENBLATT: Okay. Fine. 

16 BY MR. ROSENBLATT: 

17 Q. Does Brown & Williamson admit that it has 

18 manipulated levels of nicotine to keep smokers addicted 

19 to cigarettes, and to make it far more difficult to 

20 quit smoking? 

21 MR. SMITH: Your Honor, can we be heard on 

22 this? 

23 THE COURT: If you'd like. 

24 (Proceedings were had at sidebar) 

25 BY MR. ROSENBLATT: 
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1 Q. I think my last question to you was, does 

2 Brown & Williamson admit that it has manipulated levels 

3 of nicotine to keep smokers addicted to cigarettes? 
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4 A. Well, I don't believe that Brown & Williamson 

5 has ever manipulated nicotine in cigarettes, with a 

6 view to getting people hooked. I just don't believe 

7 that has happened, and, therefore, I can't accept that 

8 proposition. 

9 There were, I'm sure, actions and inactions 

10 in the past that probably were best not done. What 

11 they were, I frankly don't know, not having been there; 

12 but, certainly, the allegations that have been circling 

13 around the industry needed to be addressed sooner, and 

14 I've talked, I hope, at some length yesterday about the 

15 regrets that I had that some of the initiatives were 

16 not embarked on and didn't happen earlier. 

17 Q. Do you admit that the Council for Tobacco 

18 Research was a public relations sham that was set up in 

19 1954 to lull the American people into believing that 

20 Brown & Williamson and the other tobacco companies 

21 wanted to truly find out whether smoking causes 

22 disease, when the industry already knew that it did and 

23 was deliberately trying to confuse the public? 

24 A. Well, again, that's a pretty long question, 

25 but let me tell you this: Since becoming chairman and 

62 

1 CEO of Brown & Williamson in 1995, I also became the 

2 director of the Council for Tobacco Research, so I know 

3 quite a bit about that organization. 

4 I know, for example, that it spent over $600 

5 million, in today's worth, over that 50-year period, in 

6 funding independent research, and I know that in the 

7 course of doing that, we funded six Nobel Prize 

8 winners. 

9 Now, you can make allegations about — about 

10 CTR, and I'm sure that there were things, again, done 

11 there that may not have been appropriate. That, by and 

12 large, and taken in the whole, that was, in my 

13 judgment, having been a director of that organization, 

14 an outstanding medical funding and research funding 

15 organization. 

16 And, in fact, I think probably it's going to 

17 be missed by the research community. It used to fund 

18 research that NIH would refuse to fund. National 

19 Institute of Health refused to fund. That's the major 

20 funding body for research — researchers in this 

21 country, and they require you to prove some of your 

22 hypotheses before they'll let you take funds to go and 

23 do that research. 

24 The CTR used to fund research where there 

25 wasn't any prior science in a particular area; just 

63 

1 decided they had a great idea. And I think it is an 

2 organization that is going to be missed by the research 

3 community. 

4 Q. So, obviously, you do not admit that the 

5 Council for Tobacco Research was a public relations 

6 sham, from the answer you just gave? 

7 A. I think that is a massively unfair 

8 description of a very long-term funding effort into 

9 serious science, which, among other things, funded six 

10 Nobel Prize winners. 

11 Q. Yes, your attitude about the Council for 

12 Tobacco Research is essentially the attitude you've 

13 expressed about Brown & Williamson; you know, good 

14 people who are trying to do the right thing and not 
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15 fool anybody? 

16 A. Well, I met the people who worked for the 

17 Council for Tobacco Research. I spent time with them, 

18 and I don't find them to be in any way engaged in a 

19 public relations sham. 

20 You know, you've made that allegation. There 

21 may have been things in the history of the CTR — after 

22 all, it was an organization that had been in existence 

23 for 50 years — that were probably better not done, but 

24 I think, on the whole, it was an outstanding effort. 

25 Q. Isn't it true that for many years. Brown & 
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1 Williamson Tobacco Company conspired with the other 

2 tobacco companies in this case, by denying that smoking 

3 was dangerous or addictive, when they knew the 

4 opposite? 

5 A. Well, I guess this goes a bit to your party 

6 line theme, but I have to say, this is the most 

7 competitive environment that I've ever experienced in 

8 my career. I think the concept of such aggressive 

9 competitors actually conspiring is a little bit to 

10 stretch the imagination somewhat, stretch credibility a 

11 little bit. 

12 Again, were there actions and inactions in 

13 the past best not done? Very probably. And I know 

14 you've sat through two years of testimony and made that 

15 conclusion, and I respect that. 

16 Q. So the findings by the jury relating to the 

17 issue of conspiracy, then, as I've understood your 

18 answer, are just a mystery to you? You just don't know 

19 on what factual basis those conclusions were reached? 

20 A. Well, as you stand there and I sit here, we 

21 don't know what considerations the jury took on board 

22 when they caucused to reach their two verdicts. 

23 I mean, jury considerations are obviously 

24 secret. That's a system that we have in England, and I 

25 gather it's the same system here. I don't know, and I 
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1 imagine you don't know. 

2 Q. Well, I have a little bit of an edge over 

3 you, because I was here for nine months. 

4 A. Well, I agree to that. 

5 Q. And I heard everything and I saw everything. 

6 But don't you agree that without — without 

7 even — without having been here, but simply by looking 

8 at the jury verdict and the language of the verdict, 

9 when the verdict form talks about misrepresentations 

10 and fraud, in several places, it says relating to the 

11 health effects and addictive nature of your product. 

12 So, although we may not know specific 

13 particulars that impressed the jury, causing them — we 

14 know the areas. It had to do with lying about health 

15 and lying about addiction. I mean, isn't that clear 

16 from the verdict? 

17 MR. SMITH: Objection. Argumentative. 

18 THE COURT: Not really, in the sense that it 

19 was brought up first, I think, by the witness. 

20 A. Well, I — obviously, the jury forms that you 

21 had to consider are detailed, although they run 

22 obviously a number of pages in each case. You can, I 

23 guess, discern from the jury forms, the questions you 

24 were being asked and, by your answers, presumably some 

25 of the issues that you took into consideration. But 
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1 any more than that, I don't think you or I know. 

2 Q. On behalf of Brown & Williamson, do you 

3 apologize for not putting any warnings on your 

4 cigarettes in the 1960s and the 1970s, although you 

5 knew, through internal research, that smoking causes 

6 disease and death — 

7 MR. SMITH: Objection. 

8 Q. — and that you only put on warnings when the 

9 government required you to put on warnings? 

10 MR. SMITH: Objection. Preemption. 

11 THE COURT: Well, yes. We went past the 

12 preemption date. You said '70. 

13 MR. ROSENBLATT: Oh, I'm sorry. 

14 THE COURT: Through '69. 

15 BY MR. ROSENBLATT: 

16 Q. Up until 1969. I amend the question. 

17 A. Well, I mean, should warnings have been on 

18 the packs of cigarettes? 

19 Q. Yes. Shouldn't — do you apologize for those 

20 smokers who got sick and started smoking during the 

21 1950s and 1960s, when you didn't voluntarily put on 

22 warnings, although your internal research indicated 

23 that smoking, in fact, causes disease and death? 

24 A. Weil, quite possible. I honestly don't know. 

25 I haven't really considered that point before, but I 
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1 guess it's — it's one that I would take away and 

2 consider. 

3 I'm sure that at time, that there were 

4 considerations like, you know, should — should we 

5 warn — should Congress insist on warnings, was the 

6 knowledge about the risks of smoking sufficiently well 

7 understood by the public at large? I can't really 

8 reconstruct actually what my colleagues back then or my 

9 predecessors back then thought about it. But maybe 

10 you're right, maybe we couid have done that sooner. 

11 Q. Mr. Brookes, do you finally admit, on behalf 

12 of Brown & Williamson, because when Mr. — when 

13 Mr. Smith, you know, went through your testimony, on 

14 several occasions you made the point that Brown & 

15 Williamson was the first to do a variety of things in 

16 the interest of having a dialogue. 

17 I'm giving you the opportunity to be the 

18 first to admit that spending billions of dollars on 

19 advertising and promotion was instrumental in causing 

20 children of 10, 11, 12 and teenagers to start smoking, 

21 and will you finally acknowledge that advertising and 

22 promotion is not only done to get switchers? 

23 A. Well, I would certainly admit, freely admit, 

24 that I'm sure children see tobacco advertising, and, 

25 happily, as a result of the MSA, they will not see it 
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1 when — in the high street or on the interstates, and 

2 we have agreed with the attorneys general to limit 

3 that. 

4 I think there are other things that can be 

5 done to further limit the availability of tobacco 

6 advertising to young people, and in the sense that it's 

7 an adult product and it's an aduit custom, 

8 unfortunately children will continue to want to use it, 

9 and I think we need to re-doubie our efforts, really, 

10 with the efforts that we've already embarked on, to 
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11 find programs that will help children resist peer 

12 pressure, and included within that, resist the pressure 

13 of advertising. 

14 Indeed, one of the programs that we're 

15 funding, in cooperation actually with Philip Morris, is 

16 a program that's called Life Skills Training, and it's 

17 endorsed by the Centers for Disease Control as being 

18 actually measurable and effective in reducing kids' 

19 risky endeavors; and that has a health segment on how 

20 kids should be trained to resist advertising of 

21 products, not just tobacco, but advertising liquor and 

22 beer and other adult customs. 

23 So, I think that's the sort of direction we 

24 should be headed in, that's the direction we're taking, 

25 and I hope by your verdict, you will allow us to 
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1 continue to do so. 

2 Q. You just said to the jury, you hope, by their 

3 verdict, meaning you want them to return a low verdict, 

4 in spite — in spite of your lack of knowledge about 

5 the misconduct of Brown & Williamson over the past half 

6 century; your message here, which you've repeated 

7 several times to this jury is: Go easy on us; go 

8 light; keep your punitive damage award down, correct? 

9 A. Well, I hope they will reflect on the 

10 instructions His Honor will give them; that first they 

11 need to consider what Brown & Williamson can afford to 

12 pay, and I hope you've understood that we really are in 

13 a very difficult financial position. 

14 Q. But you recognize — 

15 A. And, secondly, whether we actually got the 

16 message. And I believe we have got the message this 

17 jury has sent, and we got it even before you sat down, 

18 before you were convened as a jury, but we've been 

19 reinforced by your verdict to carry on what we've been 

20 doing. 

21 Q. But you recognize in a punitive damage phase 

22 of a trial, the very first consideration for the jury 

23 is to decide an appropriate measure of punishment for 

24 the misconduct which has occurred? 

25 MR. SMITH: Objection, Your Honor. That's 
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1 not a — that's not a correct statement. We shouldn't 

2 be making statements of the law. 

3 MR. ROSENBLATT: Well, I'm responding. 

4 MR. SMITH: That's what Your Honor does. 

5 THE COURT: Yes. I do think we're — we're 

6 outside of it. Although the issue was broached, in the 

7 manner in which you've addressed it, it would be 

8 objectionable. I'll sustain those. 

9 BY MR. ROSENBLATT: 

10 Q. Isn't it true, Mr. Brookes, that as recently 

11 as June 12th, just a few days ago. Dr. Sharon Boyse, 

12 your employee, who testified in Phase I, denied on her 

13 e-chat that either she or Brown & Williamson had ever 

14 lied in the past about smoking and health? 

15 And I can show it to you, if you'd like to 

16 see it. 

17 A. Please do. 

18 Q. Let me hand you, Mr. Brookes, a transcript of 

19 an e-chat with Dr. Sharon Boyse, and this is on your 

20 Web site, from June — June 12th, 2000. 

21 And I think where I'm zeroing in on are the 
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tabs in the yellow, but you're welcome to read the rest 
of it. 

A. Okay. Thank you. 

MR. SMITH: What pages have you tabbed on 
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that? 


MR. ROSENBLATT: I don't have it in front of 


me. 

THE COURT: Is there a page? 

THE WITNESS: The page, I think, 

Mr. Rosenblatt was really referring to was Page 9 of 
11 . 

THE COURT: 9 of 11. 

Thank you. 

THE WITNESS: Your Honor, is there a question 
posed to me by Mr. Rosenblatt? 

THE COURT: He will. 

BY MR. ROSENBLATT: 

Q. The question was: Isn't it true that as 
recently as June 12, Dr. Boyse denied on that e-chat 
that either she or Brown & Williamson lied in the past 
about smoking and health? 

A. Well, indeed she says: "I personally don't 
believe" — well, that was in response to a question: 

"If you'd lied so much in the past, why 
should we believe you now?" 

So that at least demonstrates that this 
e-chat is an e-chat where people are entitled to 
answer — ask any questions they like. 

And the response was: "Well, I personally 
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don't believe that I have lied about smoking and health 
in the past. What I've found is, as the evidence on 
smoking and health has become clearer, it was 
inevitable my views about smoking and health have 
evolved along with the science. That doesn't mean that 
I or the company have lied in the past; it just means 
that over a period of 50 years of scientific research, 
sometimes things move along and your opinions change 
along with the research." 

Q. You endorse that answer, don't you? 

A. Well, I don't — I think you totally 
mischaracterized it, frankly, Mr. Rosenblatt, so, yes, 

I find this perfectly acceptable. 

Q. You — how did I mischaracterize it? If you 
just read, she doesn't think that either she or Brown & 
Williamson has lied in the past? 

A. Well, you said she denied that Brown & 
Williamson has lied in the past. What she actually 
said was: "That doesn't mean that I or the company 
have lied in the past." It left open the possibility 
that she had — or that he had, rather, or we had. So 
I think you did mischaracterize it, frankly. 

Q. Sharon Boyse's words: "That doesn't mean 
that I or the company have lied in the past; it just 
means that over a period of 50 years of scientific 
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research, sometimes things move along and your opinions 
change, along with the research." 

You don't interpret that to mean that as far 
as Dr. Boyse knows, neither she, nor anyone at Brown & 
Williamson has lied; it's just that the science has 
changed? 
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7 A. Well, I think she broadly reflected In her 

8 answer — I don't disagree with her answer. What I 

9 said earlier, which is that, you know, I don't believe 

10 that the people who work for Brown & Williamson are 

11 anything other than professional and honest individuals 

12 who come to work with an intention of acting with 

13 integrity; and therefore, it was little difficult to 

14 square that — it's impossible to know, because one has 

15 to enter into the minds of people to know whether or 

16 not an individual lies or not, that individuals would 

17 have lied in the past on these issues. 

18 But, I have to obviously leave open the 

19 possibility, as she leaves open the possibility, that 

20 they did. 

21 Q. You know, I'm puzzled by something, and maybe 

22 you can clear It up with me by this — with answering 

23 this question. 

24 You remember on your deposition, I said: 

25 "Well, why — why — why In the world would you agree 
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1 to pay" — 

2 MR. SMITH: Your Honor, this is not — you 

3 made the rules on impeachment very clear, and this is 

4 not how you do it. 

5 THE COURT: I didn't think it was an issue of 

6 impeachment. 

7 MR. ROSENBLATT: It's not. 

8 THE COURT: But to make a reference to the 

9 deposition, that wouldn't be the appropriate way to go. 

10 You simply have to ask a question and find out what the 

11 response to his question is. 

12 MR. ROSENBLATT: Okay. 

13 BY MR. ROSENBLATT: 

14 Q. You've been asked a question in a lot — in a 

15 lot of different forums, I'm sure, on e-chats: "Why 

16 did you agree to pay part of $250 billion under the 

17 Master Settlement Agreement?" and the answer we've 

18 gotten from you and other CEOs is: "Well, if all of 

19 the attorneys general throughout the United States are 

20 making serious allegations, you've got to take those 

21 allegations seriously." 

22 Now, on the other hand, we're hearing you 

23 saying all of the people at Brown & Williamson are 

24 honest, upright, decent people, who have not lied. 

25 So, why, rather than agreeing to pay $250 
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1 billion, why didn't you fight those allegations, which 

2 you felt then and feel now were not correct? 

3 A. Well, I can't speak for the other 

4 manufacturers, but certainly one of the reasons that 

5 Brown & Williamson felt compelled to settle was that we 

6 were facing litigation from over 36 attorneys general. 

7 If we — one was about to come to a verdict. There 

8 were several more that were already slated for trial. 

9 And at the time, two things: One was, we 

10 assessed that if we lost a number of those cases, then 

11 we wouldn't be able to bond them to appeal them, and 

12 that would force us Into bankruptcy. 

13 And the other reason was that we had, at 

14 Brown & Williamson, wanted to embark on a policy of 

15 turning the page on the past, on the acrimony and 

16 antagonism of the past, and try to find ways to 

17 cooperate with governments, among others, and here were 
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state officials for the first time suing us. 

So it seemed to be perfectly appropriate that 
where we had a state official suing us, this was an 
opportunity to sit down and see if we couldn't come to 
some resolution with states to resolve the issues and 
at least to clear off that part of the antagonistic 
environment that we were facing. So that's why we did 
it. 
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Q. You made — you made a business judgment; you 
made a business decision? 

A. Well, it was a decision based on both wanting 
to improve the environment and encourage our critics to 
enter a dialogue with us, and also a decision based on 
the consequences if we went on fighting those cases and 
lost two or three of them in a row, which would have 
been to force us into bankruptcy. 

Q. Now, you know, Mr. Brookes, there was not a 
chance in the world, even if there had been a verdict 
in a state case, which there never was, you knew that 
even if there was a verdict in a state case by an 
attorney general against you, there was not a chance in 
the world of you going into bankruptcy, because what 
the attorneys general wanted is money to get paid back 
for the money the states laid out for Medicaid 
payments, and if you go bankrupt, they get nothing? 

MR. SMITH: Objection. Argumentative, 
speculative. It's a speech. 

MR. ROSENBLATT: He brought it up. 

THE COURT: No. Overruled. 

MR. ROSENBLATT: He brought it up. 

THE COURT: Overruled. 

A. I can assure you that was no part of our 
consideration, that somehow the attorneys general would 
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let us off the hook. I never heard that argument ever 
expressed before to me. 

BY MR. ROSENBLATT: 

Q. Not let you off the hook, but let you pay it 
out, as precisely what you're doing, under the Master 
Settlement Agreement. It would have been crazy for 
them to insist on immediate payment of a total sum — 

MR. SMITH: Objection, objection. Your 
Honor, objection. 

Q. — and to force you into bankruptcy? 

MR. SMITH: Objection. 

THE COURT: All right. Now we're getting 
into the argumentative stage. 

I'll sustain it. 

BY MR. ROSENBLATT: 

Q. You do — you do know that the attorneys 
general, when you were negotiating the Master 
Settlement Agreement, were perfectly happy to accept a 
payout; they didn't want the $250 billion in one year, 
or in five years? 

MR. SMITH: Objection. Relevance. 

Q. Or in ten years, correct? 

THE COURT: Well, I think he's raising an 
issue as to what the attorneys general wanted, unless 
he's privy to that conversation. 
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MR. SMITH: Exactly, Your Honor. 

THE COURT: I don't think he would know that. 
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One could conclude things, but without knowledge, then 
he can't testify. 

MR. ROSENBLATT: Can I ask — 

BY MR. ROSENBLATT: 


Q. Do you not conclude that from the fact that 
that's the agreement, there's a payout? 

A. No. There was a negotiation to resolve all 
of the outstanding attorneys generals' cases, and that 
negotiation led to a settlement. I never — it was 
never suggested to me that somehow if we went on and 
fought those cases, we'd be okay anyway because the 
attorneys general would let us off the hook. I think 
that's a ludicrous suggestion, and I doubt if — I 
mean, I'm not surprised no one has raised it with me 
before, but, clearly, they wouldn't have. 

Q. I'm sorry. I didn't hear you. 

A. I mean, no one has — it has never entered 
into my consideration once, in deciding to enter into a 
settlement with the attorneys general, that this was a 
better way — sorry — that if we didn't do so and 
continued to fight, that somehow we would be let off 
the hook. 


So, I'm having a little difficulty 
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understanding your logic. 

Q. It never occurred to you by being let off the 
hook that they would accept the payout so that they 
could get their money rather than forcing you into 
bankruptcy? You never considered that? 

MR. SMITH: Your Honor, I object to this kind 
of question. It's repetitious. 

THE COURT: It's repetitious. It's also 
argumentative. Sustained. 

BY MR. ROSENBLATT: 


Q. But, obviously, the form of the settlement is 
a payout over 25 years — 

MR. SMITH: Objection. 

Q. — and into perpetuity? 

THE COURT: All right. Sustain the 
objection. Repetitious. 

BY MR. ROSENBLATT: 

Q. Mr. Brookes, in a speech you made to the 
Venture Club — what is the Venture Club? 

A. The Venture Club is a group of individuals in 
Louisville, Kentucky, who come together on a regular 
weekly or monthly basis, and they have lunch and then 
young — well, not young, but people who have 
entrepreneurial ideas, who want funding to take those 
ideas into greater business, with those ideas, can 
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present their thoughts to the club, and hopefully by 
that sort of means, attract individual investors to 
support them. 

Q. It's a business, financial kind of club? 

A. Well, I think it's — it comprises people who 
want to invest in new ventures, and it puts the two 
together; people who have ideas in new ventures and 
people who have capital to invest in new ventures come 
together. 

Q. In a speech you made on September 2nd, 1999, 
you said: "Our mission is being number one in the 
world," right? 

A. I don't recall precisely saying that, but I'm 
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sure you'll refresh my memory. 

Q. Doesn't that sound like something you'd say, 
that's your mission; Number one in the world? 

A. Well, I was referring, of course, to British 
American Tobacco, and certainly British American 
Tobacco is number two, in terms of its consolidated 
cigarette sales, to Philip Morris, and it's quite close 
to, although it might be a distant third here in the 
U.S., but in other markets around the world, the parent 
company of Brown & Williamson, British American 
Tobacco, does have a number of countries where it's 
quite successful. 
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Q. And just like any businessman in any 
competitive industry, sales, market share, you just 
told the Venture Club the truth: "Our mission is to be 
number one in the world"? 

A. Well, I was talking of the mission, if you 
like, of British American Tobacco, not the mission of 
Brown & Williamson, just to make it entirely clear to 
the jury. If that was our mission, we would be a long 
way off achieving it, as I hope I've explained over the 
last day and a half. 

Q. Yes. But just as the parent company would 
like to take over from Philip Morris worldwide. Brown & 
Williamson, if it could, would like to knock off Philip 
Morris — you'd like to get ahead of all of the others 
in terms of market share, but you just haven't been 
doing that in recent years? 

A. Well, that was the nature of a free 
enterprise society. You have a number of different 
companies that compete one against the other. That is 
believed by economists to insure that consumers get the 
finest prices and also the most innovative products. 
That's a better way than communism, in other words, and 
I think it's certainly proved to be so. 

And I'm optimistic that this new low 
tobacco-specific nitrosamine product that we're hoping 
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to test-market later this summer will perhaps revive 
the fortunes of Brown & Williamson in a positive way. 

Q. You're absolutely right, that that's — 
that's what it's all about, under the capital system, 
whether you have the guy that sells Ivory soap wants to 
sell more Ivory soap than any other kind of soap, and 
that's the way it is in a competitive, free market, 
correct? 

A. Well, I think certainly that's what the 
government of this country has thought for many years, 
that the best way to provide goods and services at the 
lowest possible economic price to consumers and have 
the highest diversity of choice is to encourage free 
enterprise. 

Q. You made a speech to the New York State 
Association of Wholesale Marketers and Distributors, 
and the title of your speech was: A New Environment. 

And I'd like to ask you about some of the comments you 
made in that speech. 

Why don't you look at it? 

A. Thank you. 

Q. You gave it to me, or your lawyer did. 

A. Well, this was given prior to — let's see. 

This refers to the June 20th agreement, 1997, so it 
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must have been shortly after that. I don't know quite 
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when it was given. 

Q. Shortly after the national agreement, where 
you agreed to be part of the 600 — $368 billion 
payout? 

MR. SMITH: Your Honor, could we be heard on 

this? 

THE COURT: Yes, sir. 

MR. ROSENBLATT: I'm sure the Judge will want 
to see this. 

(Proceedings were had at sidebar) 

BY MR. ROSENBLATT: 

Q. Are you looking at a copy of this speech? 

A. No. I was just looking again at the Venture 
speech, where I said: "We don't believe that being in 
tobacco and being an ethical business" — 

THE COURT: Wait. Slow down. Whoa. Wait 
for a question. 

THE WITNESS: Well, I don't have the piece of 
paper. I'm sorry. Judge. 

MR. ROSENBLATT: Well, it's up there. 

THE COURT: It's on the screen. 

THE WITNESS: I'm sorry. 

MR. ROSENBLATT: It's on the screen. 

THE COURT: If you need a hard copy, it might 
be easier. Do you have — 

84 

THE WITNESS: I can just about see the 
underlining. Thank you. 

BY MR. ROSENBLATT: 

Q. This speech was made by you in 1997? 

A. Well, given that it refers to the national 
settlement, I guess it must have been. 

Q. The national settlement, just to remind 
everyone, is the $368 billion settlement that the 
tobacco companies agreed to, but it required Congress 
to pass a law, and Congress did not pass that law; 
therefore, it never went into effect; is that correct? 

A. And it would have resolved all litigation 
against the industry, including this class action, for 
example, and punitive damages for any past conduct. It 
would have left individual cases in place, but all 
punitive damages would have been resolved by that 
settlement, and all state-wide litigation would have 
been resolved as well. 

So it was a real effort to turn the page on 
the conflicts in the past, and regrettably, it became a 
bit of a political football in Washington, and didn't 
get the support it deserved, frankly. 

Q. Okay. 

A. But I, for one, like to remind people of that 
history, the history of the tobacco industry, because 
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it would — it is what gives me the greatest certainty 
that our industry will continue to prosper in the 
future. 

Q. Now, do I understand that you were so 
optimistic at that time because you were — you were 
hoping that the $368 billion deal would go through? 

A. No. I mean, you have to bear in mind — 
first, I don't recognize this document. I would never 
give a speech off a single sheet of paper like that, so 
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10 I'm really a little doubtful as to whether that may 

11 have been exactly what I said. So I just want to make 

12 that distinction clear. 

13 Q. Let me just — 

14 A. The second thing — 

15 Q. Excuse me, Mr. Brookes. 

16 MR. SMITH; Let him finish his answer, and 

17 can we read the whole sentence when we read? 

18 THE COURT: If you're going to read part of 

19 the sentence, you should complete the sentence. So 

20 read it and then read the whole thing. 

21 BY MR. ROSENBLATT: 

22 Q. I'll read this whole paragraph. 

23 "Today, in this era of political correctness, 

24 we sometimes lose sight of the proud history of which 

25 we are all part." 
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And I'm sorry I didn't read that first 
sentence. The proud history of killing 400,000 
Americans every year, that's what you're bragging about 
here? 

MR. SMITH: Objection, Your Honor. 

Q. The proud history of the tobacco industry? 

MR. SMITH: Argumentative. 

THE COURT: Argumentative. Sustained. 

BY MR. ROSENBLATT: 

Q. What proud history — what proud history are 
you talking about, other than — other than the tobacco 
industry has made a lot of money for a lot of people 
and a lot of investors? What is there to be proud 
about? 

A. Well, if you'd read the previous paragraph, 
you might have gotten the answer to that. 

Q. Well, let's read it. 

A. Yes. Let's read it, yes, indeed. 

Q. Read it. It's your speech. Read it. 

THE COURT: Can you — 

MR. SMITH: Your Honor, maybe we can — 

THE COURT: Do you have a copy so he can look 

at it? 

MR. SMITH; No. 

THE COURT: Why don't you — that's the only 
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copy we have? 

MR. ROSENBLATT: That's the only copy I have. 
THE WITNESS: I can just about read it. 

Judge. 

THE COURT: Can you make it a little bit 

bigger? 

MR. SMITH: Can we read it — I mean, enlarge 

it? 

THE COURT: That's what I'm asking. 

That's better. All right. Now we're getting 

there. 

THE WITNESS: All right. 

THE COURT: Okay. Go ahead, sir. 

A. "The tobacco industry has been around close 
to 400 years contributing billions of dollars to this 
great country. Tobacco can lay claim to a great deal 
more than the economic contribution. It, quite 
literally, helped secure the survival of the early 
settlers, and subsequently played a major role in 
funding the war of independence against my compatriots. 
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21 the British. 

22 "Thomas Jefferson was so persuaded of the 

23 importance of tobacco to the very survival of the then 

24 fledging democracy, that he insisted that the tobacco 

25 leaves should be incorporated into the interior design 
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1 of the Capitol building in Washington." 

2 Q. Do you think that if Thomas Jefferson had 

3 been aware of the harm that tobacco would have caused 

4 over the years, that he would have taken that position? 

5 MR. SMITH: Speculation. 

6 THE COURT: If he knows the answer to that 

7 question — all right. Sustain the objection. 

8 BY MR. ROSENBLATT: 


9 

Q. 

Okay. But you like the idea in your speech 

10 

of associating — of associating the tobacco 

industry 

11 

with Thomas Jefferson? 


12 

A. 

Well, I mean — 


13 

Q. 

That's good PR? 


14 

A. 

Well, I don't know whether it's PR. 

I was 

15 

addressing — 


16 

Q. 

Brown & Williamson and President Jefferson? 

17 


MR. SMITH: Objection, Your Honor. 

Wait a 

18 

minute. 



19 


THE COURT: Just a second. You're 

cutting 

20 

the witness off. 


21 


Are you finished with your answer? 


22 


THE WITNESS: No, I haven't. Thank 

you. 

23 

Judge. 



24 

A. 

Obviously, I was addressing a group 

of 

25 

tobacco 

wholesalers. This was a discussion between the 
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1 tobacco CEO and the group of tobacco wholesalers who 

2 may have a rather different attitude to tobacco than 

3 maybe others, but I certainly believe that tobacco has 

4 been fundamental to the — to the actual economic 

5 survival of the early settlers back in the 1600s, and 

6 has been a major part of economies in this country for 

7 many years, and it continues to be so. 

8 And there are rural economies in my state of 

9 Kentucky and states of Virginia and North Carolina and 

10 South Carolina, indeed here in Florida, that would find 

11 it extremely difficult to survive if it were not for 

12 the fact that local farmers grow tobacco. It's still a 

13 major financial contributor to many rural communities 

14 around this country. I think it's a matter to be proud 

15 of. 

16 Q. "Certainly, the proposed legislative solution 

17 contains many provisions with which I, personally, and 

18 the industry generally do not agree. In particular, I 

19 find it annoying in the extreme to be cast as a 

20 wrongdoer, being disciplined to do the right thing." 

21 You still find that annoying, don't you? 

22 A. No. But I have to say that, again, I don't 

23 honestly recall using those words way back then, but 

24 I'm perfectly prepared to accept I might have done it. 

25 But some of the provisions with which I 
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1 personally did not agree — I mean, this wasn't — this 

2 wasn't something that we had sort of agreed to in a 

3 friendly environment. This was a very tough 

4 three-month long negotiations with attorneys general, 

5 with representatives of the health authorities and 
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indeed with representatives from the White House; and 
it was a very comprehensive and difficult agreement for 
us to — for us to sign up, but we did sign up, 
believing that some of the provisions went far too far 
and would be unfairly penalizing companies in the 
industry. So I — 

MR. SMITH: Your Honor — 

A. — don't withdraw at all my comment that I 
personally disagreed with some of the things that were 
in that national settlement. 

MR. SMITH: Your Honor, in order to be 
complete, I think we need to read the next two 
sentences. 

MR. ROSENBLATT: I'm not there yet. 

BY MR. ROSENBLATT: 

Q. And — 

THE WITNESS: Judge, could you move the slide 
slightly up so I can see where he's reading from? 

THE COURT: Yes. I think we have to move it 
up so he can see it. 
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Is that better? 

THE WITNESS: That's fine. 

MR. ROSENBLATT: Is that better? 

THE WITNESS: Yes. Thank you. 

MR. ROSENBLATT: Okay. 

BY MR. ROSENBLATT: 

Q. You still don't see yourself today as a 
wrongdoer, and when I say "you," I don't mean you 
personally, but I mean your company. You do not see, 
to this day, to this day. Brown & Williamson as a 
wrongdoer, and it still annoys you to be cast in the 
light of a wrongdoer, and you're — you're in denial 
about your wrongdoing, aren't you? 

A. Well, I just disagreed with you. 

Q. I just — 

A. If I could just remind you, I just disagreed 
with you. I don't find it annoying. I think at the 
time, it was difficult to accept one of the provisions 
which I was doubtless referring there to, which was a 
look-back provision. It was a look-back provision that 
would have imposed penalties on individual companies 
and on the industry, as well, at large, if the rate of 
youth smoking didn't decline. 

And we were out there embarking on a number 
of initiatives to help reduce youth smoking, but to 
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have had the additional financial burden placed on us 
if, for reasons outside our control, youth smoking 
continued, I thought to be very unfair, and I was 
pretty annoyed about it. 

But I think I fully understand that you have 
found things about our past conduct that you disagree 
with, and I — I respect that. 

Q. Isn't — isn't it true that that's the reason 
you didn't show up during the nine months of Phase I, 
because you find it annoying in the extreme to be cast 
as a wrongdoer, and you didn't want — you didn't want 
to subject yourself to that, but you're now willing to 
subject yourself to that because money is on the line? 

A. Well, I don't believe I personally have been 
a wrongdoer. I think I, soon after I arrived here, did 
embark on doing the right thing, by the American public 
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17 and by, in particular, adult smokers in this country 

18 who choose to smoke, but I didn't agree wholeheartedly 

19 with every aspect of the Master Settlement Agreement 

20 and I still don't today, and found it annoying because 

21 they were saying you — you. Brown & Williamson, you 

22 are directly responsible for youth smoking in this 

23 country. 

24 And, yes, you know, I find that annoying, 

25 because I don't genuinely believe I am. I think there 
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1 are many other factors which cause youth smoking in 

2 this country, not the least is peer pressure, and to be 

3 lumbered with the entire responsibility for eliminating 

4 youth smoking in this country, and if we fail to do so, 

5 to have to put massive financial burdens on my company 

6 I thought was extremely unfair. 

7 But I still signed up to the national 

8 settlement and was prepared to undertake those 

9 responsibilities. 

10 MR. SMITH: Your Honor, the two sentences 

11 that I asked to be read never got read. 

12 THE COURT: He said he was going to get to 

13 it. 

14 MR. SMITH: Well, he just moved it off — I 

15 guess we didn't get there. 

16 THE COURT: Now he's back. 

17 MR. ROSENBLATT: Go ahead. Read what you 

18 want to read. 

19 A. "If I were asked to characterize a typical 

20 Brown & Williamson employee, I have no hesitation in 

21 saying that he or she would be a person of the utmost 

22 integrity, whose first instinct in any situation would 

23 always be to do the right thing. However, we are 

24 willing to accept legislation by incorporating such 

25 provisions in the interest of reaching an overall 
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1 resolution of the important issues facing the industry 

2 and the nation." 

3 BY MR. ROSENBLATT: 

4 Q. From the standpoint of investors, and from 

5 the standpoint of businesses operating at your level 

6 and with the amount of — with the amount of cash flow 

7 and with the amount of customers, is it an accurate 

8 statement to say that both the stock market and the 

9 leadership of your company, as well as your parent 

10 company, considers stability and certainty to be a very 

11 positive thing, in general? 

12 A. Well, I think every business, regardless of 

13 what it's there to do, whether it's producing soap 

14 powder or software, would like to have a broadly stable 

15 environment that wasn't changing every five minutes and 

16 wasn't constantly under massive threat of some 

17 financial disaster. Certainly, that, I think, would 

18 probably be true of any industry. 

19 Q. Now, this sentence here, referring to — 

20 referring to the national legislation, which was not 

21 passed: "The proposed legislation certainly will 

22 impose significant changes in the way we all do 

23 business, but it will provide an environment of greater 

24 certainty to allow us to invest in our future with 

25 confidence," isn't that also one of the main reasons 
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1 that you agreed to enter into the Master Settlement 
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Agreement? 

A. Well, certainly, we want to turn the page on 
the past. We want to try to find an environment in 
which we could cooperate with public health authorities 
to work on solutions to these public health issues and 
not to have to face potentially devastating litigation 
at every turn, and that was very much what we sought to 
do, yes. 

THE COURT: Are you through with this 

document? 

MR. ROSENBLATT: Yes. 

THE COURT: All right. We'll take our lunch 
break at this point, folks. 

Let's see if we can get back here at about 
1:30. Give you an hour and 15 minutes. Same rules 
apply. 

(The jury exited the courtroom.) 

THE COURT: All right. Court is in recess. 
(Court adjourned for luncheon recess at 12:15 

p.m. ) 


http://legacy.library.ucsf;e(iiLf/tid/rxn05aG0/pdfndustrydocuments.ucsf.edu/docs/zpxd0001 



